FEDERAL ELECTION COMMISSION
Washington, DC 204863

January 19, 1999

CERTIFIED MAIL
RETURN RECEIPT REQGUESTED

Bobby Burchfield, Esq.
Covington & Burling

1201 Pennsylvania Avenue, N.'W,
Washington, D.C. 20004

RE:  MURA4728

eyl

Dear Mr. Burchiield:

On March 18, 1998, the Federal Election Commission notified your client,
Campaign for Working Familics and Francis P. Cannon, as treasurer, of a complaint
alleging violations of certain sections of the Federal Election Campaign Act of 1971, as
amended ("the Act"). A copy of the complaint was forwarded to your client at that time.

Upon further review of the aliegations contained in the complaint, and
information supplied by your client, the Comimission, on January 12, 1999, found that
there is reason to believe your client, Campaign for Working Families and Francis P.
Cannon, as treasurer, violated 2 U.S.C. §§ 441d, 434(c)(2}, and 434(b}, provisions of the
Act. The Commission found no reason to believe that your client violated 2 1J.5.C.

§ 441a(a)2)A). The Factual and Legal Analysis, which formed a basis for the
Commission's finding, 1s attached for your information.

You may submit any factual or legal materials that you beiteve are reievant 1o the
Commission's consideration of this inatter. Please submit such materials to the (eperal
Counsel's Gffice within 15 days of receipt of this letter. Where appropriate, staiements
should be submifted under oath. In the absence of additional inforimation, the
Commission may f{ind probable cause to believe that a violation has occurred and proceed
with conciliation.

In order to expedite the resolution of this matter, the Comumission has also decided
to offer to enter into negotiations directed towards reaching a conciliation agreement in
settlement of this matter prior to a finding of probable cause to believe. Enclosed is a
conciliation agreement that the Commission has approved.




If you are interested in expediting the resolution of this matter by pursuing
preprobable cause conciliation, and if you agree with the provisions of the enclosed
agreement, pleuse sign and return the apgrecment. along with the civil penalty, to the
Corumission. In light of the fact that conciliation negotiations, prior to a finding of
probable cause to believe, are limited to a maximum of 30 days, vou should respond to
this notification a5 soon as possible.

Requests for extensions of time will not be routinely granted. Reguests must be
made in writing at least five days prior to the due date of the response and specific good
cause must be demonsirated. In addition, the Office of the General Counsel ordinarily
will not give extensions beyond 20 days,

This matter will remain conhidential in accordance with 2 U.S.C. §8 437p(a)(4XB)
and 437p(2)(12)(A) unless you notify the Commission in writing that you wish the matter
to be made public,

[T vou have any gucstions, please contact Seth H, Row, the attorney assigned to
b yy i ]

this matler, at {202) 694-1650,

Sincerely,

«{‘{-7 o

Scott &, Thomas
Chairman

Enclosures
Factual and Legal Analysis
Concilistion Agreement




FEDERAL ELECTION COMMISSION
FACTUAL AND LLEGAL ANALYSIS
RESPONDENT: Campaign tor Working MUR: 4728
Families and Francis P,
Cannon, as ireasurer

This matter was generated based on a complaint filed with the Federal Election

Cormmmission {"The Commission”) by Kevin Artl, See 2 U.S.C.§ 437g(a)(2). This

matter was alzo penerated based on information ascertained by the Federal Election
Commission in the normal course of carrying out its supervisory responsibiiities. See
2U.8.C. § 437u(a)(2).
I. Complaint and Responses
The complatat alleges that Campaign for Working Families, ("CWE”) and Gary

L. Bauer, Chairman of CWF, failed to report the cest of two mailings, produced by OWE
in support of Peter Roskam’s campaiga tor the Republican nomination to the House of
Representatives from the 13™ District of HHinois, as an independent expenditure within 24
hours, in vielation of 2 U.S.CL§ 434()(2Y and 11 CF.R.§ 104.4(c)( ). Complainant
allepes, alternatively, that these expenditures were last-minute in-kind contributions to
the Roskam for Congress Comunittee, (“the Committee™) because both mailings expressly
advocated the defeat of Judy Biggert and the election of Roskam and failed to mention
any of the other candidates in the Republican primary. Complainant alleges that it the
mailings were contributions, because these coniributions were made within 20 days of the
clection, and the Committee did not report them within 48 hours, the Committee violated
ECER S 1045000, Complainant also alleges that the cost of the two matlings exeeeded

the it of $3.000 on CWFE’s permissible contributions to the Commitiee, in violation of
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2U.5.C. § 44iafa)2), and that the Committee violated 2 U.5.C, § 44 1a{f) by accepting
these coniributions.

Respondent Campaign for Working Families submiited a detailed response to
Complainant’s allegations. CWF argues deny that they coordinated their expenditure
with Mr. Roskam or his committee, but admit to creating and sending the two mailings
and failing o file on time. CWT argues, however, that no further action should be taken
against it.

CWT points out that Complainant does not allege or provide any information
pointing to coordination between CWE or Mr. Bauer and the Commitice. CW{ argues
that the failure of the mailings to mention any candidates in the primary other than
Roskam and Biggert does not lead to an inference that there was coordination with any
candidate. CWF points out that Roskam and Biggert were the two front-runness n the
primary. and that they hold different positions on abortion, a key issue to CWIF. CWE
includes an affidavit from CWI s executive director, Peter Dickinson, denying that any
coordination took place in regard to the mailings.

Finally, CWF admits that CWF inadvertently failed to file a report of the
independent expenditures within the 24-hour period. as required. The first mailing. the
fetter, was seut out on March 2, 1998 and the second, the pamphlet, was sent out
approximately one week later, acvording to these respondents. Respondent did not ile a
report reflecting these expenditures until March 16, 1998, However, CWT argues that
beeause of what 1t describes s mitigating factors, no further action should be taken

against 1t



[

CWI asserts that because the public was aware of the independent expenditures
“well before” the election, no further action should be taken. In support of this posilion it
notes that Ms. Biggert’s campaign held a news conference on Friday, March 14, 1998, 1o
announce that CWF had failed to report the cost of the mailings and that M. Artl was
filing this complaint with the Commission. On the same day a newspaper article
appeared announcing the Biggert campaign’s allegations. On Monday, March 16, 1998,
one day betore the primary, CWF reported to the Commission that it had made an
mdependent expenditure of $50,960 in connection with the mailings at issue. CWI also
argues that because it has made substantial efforts to comply in general with the reporting
requirements of the Act, because the violation had no apparent effect on the primary, and
because no other allegations have been made against CWV for reporting violations, no
turther action is warranted.
II. Law

A. Independent Expenditures

The Federal Election Campaign Act of 1971, as amended (“the Act”™), delines an
independent expenditure as an expenditure for a communication, such as a direct mail
advertisement, that expressly advocates the election or defeat of a clearly identified
candidate and is not made in coordination, consultation with or at the direction of a
candidate, a candidate’s agent, or a candidate’s commiitee. 2 US.C § 431(17x 1]
C.FR.§109.1(a). A candidale is “clearly identified™ if, among other things, the
candidate’s name appears in the communicaton. 11 CF.R. § 109.1(b)(3). A
communication “expressly advocates™ for a candidate if the communication calis for the

clection or defeat of the candidate using certain terms. P CER§ 100.22(a). Phrases

w0




such as “Vole tor” preceding the candidate’s name create express advocacy for the
candidate in the communication.' Id.

I Reporting requirements for last-minute independent
expenditures

Independent expenditures by a political committee over $1.000, made within
twenty days of an election but more than 24 hours before the clection, musi be reported to
the Commission within 24 hours of the expenditure being made. 2 U.S.C.§ 434(c){2);
1T CFR §104.4(b); 11 CF.R.§ 104.5(z). The 24 hour requirement 1s triggered when a
contract with a vendor to make expenditures is made, not when the services or materials
are received or when the services or materials are paid for. 1T CF.R. § 100.8(a)2) CA
written contract, including a media contract... o make an expendiiure 15 an expenditure
as of the date such contract, promise, or ebligation ig made.”). The 24 hour report must
contain, among other things, o statemient which indicates whethor the expenditure was
made in support of or in opposition to a candidate, and a notarized certification under
penalty of perjury as to whether such expenditure was made in cooperation. consuliation
or concert with, ur at the request or suggestion of any candidate or their authorized
committee or agent. 11 C.F.R.§ 104.3(b)3)(vii).

in addition to reporting last-minute expenditures within 24 hours, a politica
committee must report such independent expenditures again, on a Schedule E form tiled

with its next scheduled report. 11 CF.R.§ 104.4(a).

‘ The Commission’s detinition of express advocacy also includes a standard which

is confained in 11 C.F.R.§ 100.22(b). This portion of the regulations, which has been
held unconstitutional by the First Circuit, Maine Right to Life Comm., [ne. v, FEC. 98
F33 1 (1Y Cir, 1990), cert, dented, 118 S, Ci. 52 (1997), and implicitly rejected by the
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2. Diselaimers
Every public political advertisement containing express advocacy purchased by a
nonconnected political commitiee must contain a disclaimer notice identifying who paid
for the advertisement. 2 U.S.C. § 441d{a); 11 C.F.R. § 110.11{(a){1). In the case of
advertisemenis not autherized by a candidate or a candidate’s commillee, the disclaimer
must identify the commitiee that paid for the advertisement and state that it was not
aunthorized by the candidate or the candidate’s commitiee. 2 U.S.C. § 441da)3).

B. Caontributions in the Form of Expenditures

According to the Act, coordinated expenditures - i.¢. those made after consultation
or coordination with candidates - are deemed to be coniributions, rather than independent
expenditures. 2 U.S.C. § 441a()(7TXBY(H) (“[Elxpenditures made by any person in
cooperation, consultation or concent, with, or at the request or suggestion of, a candidate,
his authorized political committees, or their agents, shall be considered a contribution to
such candidate.”). In regulations, the Commission has explained that the Act’s definition
of what will be considered a contribution includes any expenditure made with “[a]ny
arrangement, coordination, or direction by the candidate or his or her agent prior to the
publication, distribution, display or broadeast of the communication.” 11 C.F.R.

§ 109.1(h)4).
1. Yisclosure of last-minute contributions
The Act requires the principal campaign committee of a candidate for the House

to notify the Commission in writing of any contribution of $1,000 or more received by

Fourth Circuit, FEC v. Christinn Action Network, Inc., 110 F.3d 1049 (4% Cir. 1997), 18
not at tssue i this case.
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any authorized commitiee of such candidate after the twentieth day, but more than 48
hours before, any election, 2 U.S.C. § 434(a)(6)(A); 11 C.F.R. § 104.5(1). Notification
shall be made within 48 bours after the receipt of such contribution and shali include the
name of the candidate, the office scught by the candidate, the identification of the
contributor, the date of the receipt, and amount of the contribution. Id. This required
notification is in addition to all other reporting requirements under the Act. 2 U.S.C.
§ 434(a)(63B).
2. Limits on contributions

The Act Limits to 35,000 the amount that a qualified multicandidate commitice
may contributc to a candidate or their authorized committee.” 2 U.8.C. § 441a(a)(2)(A}.

The Act further provides that a candidate may not knowingly accent, and a
political committee may not knowingly make, an excessive contribution in vielation of
the provisions of the Act. 2 U.S.C. § 441a{D).
{I1. Analysis

A Mailings Do Not Appear to Be In-Kind Contributions to the
Committee

Implicit in Complainant’s argument that the expenditures may have constituted
in-kind contributions to the Committee is an assertion that CWF’s mailings may have
been coordinated with Mr. Roskam or his authorized campaign committee. Complainant

presents no evidence of any such coordination. Instead, Complainant attempts to infer

bl

. A multicandidate committee is a committee which has been registered with the
Comimission for at least six months, has received contributions from more than 50
persons, and has made contributions to five or more candidates for federal oftice.

2 US.CL ¢ 44la(@(4). CWF 13 a qualified multicandidate committee.
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coordination with the Roskam Committee from the fact that the mailings advocated the
election of Roskam and the defeat of Biggert and did not mention any of the other
candidates in the Republican primary. CWF deaies that any coordination took place.

The Commission does not agree that the contents of the mailings alone provides a
sufficient basis for a conclusion that there is reason to believe that the matilings were
coordinated. Based on the absence of any evidence that coordination took place between
CWF and the Committee, and on Respondents’ denials that there was any coordination,
the Commission finds 0o reasen to believe that Campaign for Working Families and
Francis P. Cannon, as treasurer, made excessive contributions io the Roskam Commiites
in violation of 2 US.C. § 441a(a)(2(A).

B. Mailines Appear te be Independent Expendifures That Were Nou
Timely Reported

Complainant alleges that if the mailings were independent expenditures by CWT,
they were not reported to the Commission within 24 hours of being made, as required by
2ULS.C. § 434(c)(2). Respondent admits that it failed 1o report the expenditures for the
two mailings within the prescribed period but argue that its reporting the expenditures
hefore the election, the fact that Ms. Biggert's campaign publicized CWF's expenditures
before the election, and CWFEF's efforts to comply with the Act in general provide
sufficient mitigation 1o justify no enforcement action being taken against it

As an inttial matter, to fall within the purview of the independent expendiiure
regulations the mattings musi have expressly advocated the clection or defeat of a clearly
identified candidate, 2US.Co 8431017 11 CER. §109.1(a). Mr. Roskam’s name is

featured prominently in both the letter and the pumphiet. See 11 C.EF.R§ 109.1(b)(3).

s
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Both mailings also call for Mr. Roskam’s election as the Republican candidate for the
House seat, using phrases such as “T urge you to vote for Peter Roskam™ and “On March
17, there is one choice for Republicans: Peter Roskam for Congress.” Both mailings thus
fall squarely within the Comimission’s definition of express advocacy of a clearly

identified candidate, and thus appear to have qualified as independent expenditures. See

11 CF.R.§§ 109.1(b)(2) and 100.22. Indeed, this point is undisputed by Respondent.

Respondent Campaign for Working Faruilies further admits that it did not report
the cost of the two mailings, $30,200 paid to its vendor on March 2, 1998, within the 24
hour peried preseribed by the Act and Commission regulations. See 2 UL5.CL
§434(c)2) 11 C.F.R. 8§ 104.4(b) and 104.5(g). CWF did not report the expenditures
untii March 16, 1998, two weeks later, when it filed a Schedule E Z4-Flour Notiee of the
mailing expenditures.’

In addition, CWE’s March 16, 1998 filing reveais that it spent an additional
$18,210 for radio advertisements in support of Mr. Roskam on two local radio stations.
CW¥E’s March 16, 1998 filing reports the expenditure date {or these radio advertising
buys as Thursday, March 13, 1998, meaning that CWF also did not report these radio
expenditures within 24 hours. In total, it appears that CWF failed to report 36%.510 spent

in the last sweeks of the primary race within 24 hours. in violation of 2 U.S.CL§ 434¢c)(2).

This report may have been more than two weeks late, however, because the
triggering date for the 24-hour notice requirement may have been earlier than March 2,
the date that the disbursement was made, if the contract between CWI and tts vendor (o
produce and distribute the matlings was signed earfier than that date. See H CFR
§ 100.8(a)(2) (A written contract, including a media contract. .. to make an expenditure
is ant expenditure as of the date such contract, promise, or obligation is made.™).



As previously noted, however, CWE argues that there are what it describes as
mitigating factors which obviate the need for further enforcement efforis. First, CWF
asserts that it reported the expenditures as soon as it became aware of its oversight.
However, CWT’s filing came only one day before the primary election; Commission

records show that the filing did not go on the public record until March 18, 1998, one day
after the clection. Since the purpose of the 24-hour notification requirement is to notify
the public of large independent expenditures in advance of the election, the Comraission

~

does not believe that CWEFs disclosure in a report which wag not part of the public record
until after the election is a mitigating fzactor,

Second, CWT asseris that because Ms. Biggert's campaign publicized CWE's
expenditures before the primary, CWFE’s failure 1o file on time had less impact on the
public disclosure goals of the 24-hour reporting requirement than ¢ might have. The
Commission has concluded that press accounts of contributions cannot replace
compliance with reporting requtrenents because they are not subject to the same
vertfication requirements as disclosures to the Commission, and are thus not necessarily
accurate as 1o the amount of the expenditure, and do not disclose the same information as
a report to the Commission. See, e.g,, MUR 3721 (concluding that widespread press
accounts of Ross Perot’s contnbutions to his own 1996 presidential campaign did not
mitigate his campaign committee’s violatiens of 48-hour contribution reporting
regulations.)

Finaily, CWE argues that it has made substantial efforts to comply with
Commission reporting and accounting requirements in general. However, even if this

vere @ mitigating factor, as noted below CWE has fatled to properly disclose independent
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expenditures made in connection with severai different candidates in the 1998 cyele on
more than this one cccasion. CWF also argues that it has corrected its mistake in good
faith, and that its failure te report in a timely manner had no discernible effect on the
outcome of the election.

Because CWF failed to report independent expenditures totaling $69,510 to the
Commission within 24 heurs of their being made the Comrmission finds reason to believe
that Campaign for Working Families and Francis P. Cannon, as treasurer, violated 2
LLS.C. § 434¢c)2).

C. Mailines Contained an Inadeguate Disclatmer

Additionally, 1t does not appear that either of the mailings complied with the

disclaimer requirements for independent expenditures. Both matlings state that they are

s

“Paid for by the Campaign for Working Families,” in compliance with 11 OIS
§ HHO LX), In the case of advertisements not avthorized by a candidate or o
candidate’s commiitee, however, the disclaimer must not enly identity the committee that
paid for the advertisement but also state that it was not authorized by the candidate or the
candidate’s committee. 11 C.F.R. § 11G.11(a)(1){1i1). Both mailings state, on the same
line as the “Paid for...” language, “Not aftiliated with any candidate or candidate’s
commiltee.” The words “net affiliated with™ in this context are not an adequate substituie
for a clear statement that the advertisement is not “authorized by™ the candidate or his
commiftee, The words “not atfiliated with” positioned immediately after the “pad for
by tunguage may have conveyed to some readers that CWE 15 not "affiliated with any

candidate or candidate’s committee,” and not the meaning which suchy disclaimers are
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intended to convey, namely, that the mailing is not authorized by any candidate or his
committee.

Because the disclaimers on both matlings were not sufficiently clear to
communicate that the mailings were not authorized by Mr. Roskam or his candidate
committee, the Commission finds reason to believe that Campaign for Working Families
and Francis P. Cannon, as treasurer, violated 2 U.8.C. § 4474,

D. CWF Failed to Fully Report March and May Independent
Expenditures On [is Monthly Reports

During its review of Complainant’s allepations, the Commission discovered that
CWF did not make a complete disclosure of independent expenditures on two other
occastons as well.

CWF filed a 24-Hour Report of the independent expenditures on behalf of Mr.
Roskam, totaling $69,510, on March 16, 1998, However, CWF only reported $10,625.70
of these independent expenditures on behalf of Mr. Roskam in its April monthly report
which covered the period March 1, 1998 to March 31, 1998." CWF thus failed to report
£58,884.30 in its April monthly report.

CWF also failed to disclose on its June monthly report independent expenditares
made on behalf of Perry Atkinson, a candidate in a primary election for the House of
Representatives in Oregon held on May 19, 1998, CWF reported $18,500 of independent

expenditures on behalf of Mr. Atkinson, made on May 6, 1998, within 24 hours of their

¢ CWE noted on the menthly report that the vendor 1t indicated as baing paid the

$10,625.70. “Creative Printing Service,” of Des Plains, {llinois, ... is part of the reported
spending of (sic) Schedule “E” on March 16, 1998 for Association Mailing Services.”
Thig cryptic notation does not shed light on why CWF failed to disclose the total amount
of $69,510 in independent expenditures on Mr. Roskam’s behialt,




being made, but only reported $12,083 of these expenditures in its June filing, covering
May 1, 1998 to May 31, 1998, CWF thus {ailed to report $6,417.00 on its Junc monthly
report. CWTF was required, on both occasions, o report the whole of its independent
expenditures, as disclosed on its 24-Hour reports, on its next montdy reports. 2 US.C
§ 434(b).

Because CWF failed to report a total amount of $65,301.31 on its April and June
monthiy reports, the Commission finds reason 1o believe that Campaign for Working

\
i
|
| Families and IFrancis P. Cannon, as treasurer, violated 2 U.S.C. § 434(b).
x
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